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Peti t ioners North Emery Water Users Associat ion Hunt ington-

Cl-eveland Irr igat ion Company and Cast le Vat ley Special  Services

Distr ict  by and through their  counsel of  record, respectfut ly

submit  the fol lowing Memorandum in Opposi t ion to Respondent Co-op

Mining Company's Mot ion

co l la tera l  es toppel .

to Excl-ude Evidence on grounds of



POINT 1

Respondent's Dtotion
Is Not TineLy and

thould Be Disregarded

Respondent waited unt i l  october L9, L994 |  5 business days

pr ior  to  the hear ing to  f i le  i ts  Mot ion.  Even then,  i f  mere ly

mai led, the Mot ion to Counsel for Pet i t ioners and i t  was thus not

received unt i l  mid-day on Thursday, October 2O, L994 leaving just

2Z business days pr ior to the hearing, which is set f  or 9 :  00 El  . I I l  '

Tuesday,  October  25,  L994,  to  respond.

The rules of  procedure adopted by this Board, do not al low the

f i l ing  o f  e leventh  hour  Mot ions.  R645- l -05-200 requ i res  that

Mot ions be f i led by the 10th day of  the month of  the hearing or two

weeks pr ior to the hearing, whichever t ime per iod being greater.

The last day for f i l ing of lr{otions by the Respondent was therefore

Oc tobe r  10 ,  L994 .

On September g,  1gg4 |  Respondent,  obviously contemplat ing the

f i l ing  o f  i ts  Mot ion to  exc lude ev idence,  requested an extens ion

unt i l  October  g  ,  1 -994 to  f  i le  Mot ions.  r  Th is  reguest  was granted

by the Board. However, Respondent failed to conply with the

October g I  L994 deadl ine and did not f i le i ts Mot ion to exclude

evidence unt i l  ten days later.  Since al l  of  the facts upon which

Respondent relied to f i le its Motion were known to it on September

t Respondent was
Board as i t  had unt i l
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obv ious ly  confused regard ing  the  procedura l  ru les  o f  th is
October  10 ,  J ,994 to  f i le  Mot ions  w i thout  any  ex tens ion .
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g ,  L994.  The de lay  in  f i l ing  sa id  Mot ion was apparent ly  ca lcu la ted

to be of tactical ad.vantage to Respondent by not giving Petit ioners

adeguate time to respond prior to the hearing.

The late f i l ing of  the Mot ion has prejudiced Pet i t ioners who

have not had a sufficient opportunity to prepare an adeguate

response, Therefore, Respondent 's Mot ion must be summari ly denied

as not  t imely .

POINT II

Respondent 's Mot ion
Is Not Well Founded

Respondent seeks to expand the doctrine of collateral estoppel

far  beyond i ts  wel l  es tab l ished l in i ts .  In  essence,  Respondent

seeks to preclude cornmon f  acts to two di f  f  erent c laims.

The claim before this Board is that Respondent 's mining

act iv i t ies  and wi l l ,  i f  the  permi t  rev is ion is  susta ined,  impact

the Water Sources of  Pet i t ioners '  Bi tch Spring and Big Bear Spring.

Pet i t ioners are not seeking to re- l i t igate any pr ior issue, but to

br ing to this Board the facts and evidence regarding the present

issue which has never previously been before this Board.

As the Utah Court of Appeals recently held in l i lackintoEh v.

I lampshire ,  832 P2d LZ}S (Utah App .  l -  992 )  the issue in the pr ior

matter must be ident ical  to the present issue for col lateral
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estoppel to apply.2 fn Mackintosh, the Appel late Court  found no

collateral estoppel even though the prior and subsequent issues

were closely related and had arisen out of the same factual

sett ing. Common facts to separate issues are not precluded when

the subseguent issue is not precluded by col lateral  estoppel.  fn

this case, the issues are separated by 34 years and numerous new

facts which have occurred dur ing this elapse of t ime.

CONCI,USION

While Petit ioners have not had an opportunity to submit a

complete response to Respondents tardy Mot ion, i t  is  c lear that i t

is  wi thout meri t  .  Pet i t ioners are not re- l  i t . igat ing a ident ica I

issue to any issue which has been or could have been brought

previously before this Board. In fact ,  the current issue could not

have been brought in 1-990 because the signi f icant revis ion sought

by Respondent was not before this board and the current facts as to

interference did not yet exist .

t  co l la te ra l  es toppe l  a l -so  app l ies  to  i ssues  wh ich  cou ld  and shou ld  have
been brought in the pr ior  matter but were not raised. Copper-Ftate Thr i - f  !  and
L o a n  v .  B r u n o ,  7 3 5  P 2 d  3 8 7  ( U t a h  A p p .  L 9 8 7 ) .  O b v i o u s l y  t h i s  d o e s  n o t  a p p l y  a s
the present interference claim eould not have been brought four years ago.
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DATED this 25th d a y  o f  O c t o b e r ,  L 9 9 4 .

NIELSEN E SENIOR,  P .C .

-North 
Emery Water Users Associat ion

and Hunt ington-Cleveland Irr igat ion
Company

CERTTFTCATE OF ITAND DELTVERY

I hereby certify that a true and correct copy of the foregroing

I{EUORANDUM IN OPPOSITION TO EO-OP ' S I{OTION TO EXELUDE EVIDENCE ANd

was hand del ivered to the indiv iduals l isted beLow on this 25th day

of  October ,  L994:

F.  Mark  Hansen,  Esq.
341 South  Main ,  Su i te  406
Salt  Lake City,  Utah 8411-1-

Car l  E .  K ings ton ,  Esq .
32LZ South Sta te  St reet
SaIt  La]<e City,  Utah B 41- 1-5

t
r  Protestants
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